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Recent Court Decisions 


Broadcasting System, Inc., al., United States, al., decided Feb- 
ruary 20, 1942. 


NBC and CBS invoked three-judge court enjoin the 
ment the network regulations under section 402(a) the 
Act 1934. Section 402(a) embodies the procedure the 
Urgent Deficiencies Act, Act October 22, 1913 (38 STAT. 219.) 

The Court, per Hand stated that had jurisdiction 
the premises because the regulations are not ‘‘orders’’ within the mean- 
ing section they are only announcements policy which will 
followed the future. 

will recalled that October 31, 1941, the Commission adopted 
Minute which prescribed the procedure followed stations 
seeking contest the validity the regulations. Any licensee who 
wishes challenge the legality the regulations, the license will 
designated for hearing. The licensee will granted temporary ex- 
tension its license that may remain the air pending proceedings 
before the Commission and the Courts; the event that litigation up- 
holds the validity the regulations applied the licensee, the Com- 
mission will grant regular license the licensee thereupon 
conforms the decision litigation. 

will further recalled that the regulations operate licensees, 
and not the networks per se. 

The Court affirmed the Commission’s contention that the regulations 
were but announcements future administrative action; that they are 
not ‘‘orders’’ which are reviewable under the Urgent Deficiencies Act. 

The Court was the opinion that the proper method for review 
was under section 402(b) the Act. The Court relied the Minute 
the Commission, summarized above. 


“We should therefore have great deal doubt whether the regulations could 
any view regarded ‘orders’ which could review under the Act 
October 22, 1913 (38 Stat. 219), the case came under the statute 
vacuo. does not, because, although, have said, section 402(a) incor- 
porates reference, those orders are excepted which are mentioned the 
parenthesis: wit, all orders ‘granting refusing application for construc- 
tion permit for radio station, for radio station license, for renewal 
existing radio station license, for modification existing radio station 
license’. Relief from such orders provided sections 402(b), (c), (d), (e) and 
(f); appeal the Court Appeals the District Columbia, and 
heard upon the record made the hearing application the 
Commission. The procedure upon such appeals substance the same 
that which has now become standard for the review the decisions ad- 
ministrative tribunals adversary proceedings. Consequently, any the 
‘affiliates’ the plaintiff ‘networks’ should hereafter apply for renewal their 
licenses; and if, assume will, the Commission adheres its regula- 
tions, the resulting modification the license will reviewable only the 
Court Appeals the District and upon the record made that hearing. 
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have seen, however, that the regulations are nothing more than declara- 
tion—or one chooses, threat—by the Commission that will impose those 
conditions upon any renewal license the future. change made 
the status ‘affiliates’ meanwhile; their existing contracts with the ‘networks’ 
remain enforceable; nor has the Commission given any evidence intention 
use them the basis for revocation existing licenses under section 
312(a). the contrary, the ‘minute’ have mentioned commits con- 
trary course. Hence, these actions well lie, the plaintiffs have succeeded 
substituting different court and different procedure from that which Con- 
gress has prescribed for the trial precisely the same issues. This inexorably 
true because here the only question whether the Commission has power 
impose the conditions mentioned the regulations when ‘station’ applies for 
renewal; exactly the question which will determine the actual renewal 
license. The prescribed procedure will therefore be. disregarded only because 
the putative wrong merely threatened, instead being the very act com- 
mission. Whatever may ordinarily the proper scope the word ‘order’ 
the Act October 22, 1913 (38 St. 219), seems clear that Congress 
could not have intended such anomalous result will follow upon treating 
these particular regulations such ‘orders’.” 


The networks contended that the regulations had caused them the 
loss their network affiliates Possibly that might support action 
compel the Commission raise the issues immediately, revoca- 
tion proceeding under section even so, should not substitute 
another court for the Commission and the Court Appeals, certainly 
not this court action against the United States and the Commission. 
need not decide the point, however, because the ‘minute’ have 
quoted offers equivalent relief without risk any ‘station’ which may 
challenge the 

The networks further contended that the issues the merits may 
not raised renewal proceedings because the ‘‘affiliated stations’’ 
may fear incur the Commission’s displeasure. This contention, said 
the Court, was irrelevant. Both the Act and the regulations provide 
means for participation networks when the validity the regulations 
challenged renewal proceedings. 

Judge Bright dissented. was the opinion that the regulations 
the Commission constitute order. 


“It has the usual mandatory clauses found orders. was its terms ob- 
viously entered after investigation made upon the Commission’s own motion 
determine what special regulations applicable radio stations engaged 
chain other broadcasting are required the public interest, convenience 
necessity. promulgates certain regulations, obvious and attempted exer- 
cise the rule-making power. clearly attempt make 
rules because the time there was nothing else before the Commission upon 
which could did act. All these rules, regulations they are called 
the order, relate only standard broadcasting stations having contracts 
with network organization, except rule 3.106, which relates license 
granted network organization having more than one station service 
area, and rule 3.107 which prescribes broadcasting station affiliated with net- 
work maintaining more than one network. These rules not apply sta- 
tions not affiliated with any network. They apply only contractual rela- 
tions with networks, and addition, prohibit the ownership network 
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more than one station specified service area and the ownership any or- 
ganization more than one network. The order fixes immediately the time 
when shall become effective. other respects has all the earmarks 
final order. 


“That was intended final further evidenced the Commission’s re- 
port. finds that the public interest ‘requires’ the application the regula- 
tions stations affiliated with regional well with national networks. 
affirms its powers under Section 303-(i) the Communications Act, 
and clearly reveals that exercising its rule-making power when queries 
whether the Commission can formulate into ‘general rules and regulations’ the 
principles which intends apply passing individual applications. That 
its action final further emphasized the statement, ‘We believe that the 
announcement the principles intend apply exercising our licensing 
power will expedite business and further the ends justice. The regula- 
tions are now adopting are nothing more than the expression the general 
policy will apply exercising our licensing power. The formulation 
regulation general terms important aid consistency and predictability 
and does not prejudice any rights the applicant.” 


Judge Bright pointed out that the ‘‘minute’’ the Commission 
would require the affiliates through idle ceremony. Obviously 
the Commission will not change the regulations when considers the 
renewal applications for license. 


“It said, however, that minute adopted after these actions were brought, 
the Commission has manifested its intention permit the networks inter- 


vene and heard upon the subject the granting denial the license. 
That minute refers obviously only station, and insofar attempts 
change the nature the order sought reviewed obviate review 
would abortive.” 


There are two aspects the case that merit further consideration. 

Assume for the sake argument that the Commission had not 
adopted the ‘‘minute’’ October Under such circumstances 
believed that the regulations would considered order within 
section 402(a). The question, therefore, whether the Commission 
regulation may immunize judicial review, and thus circumvent the 
provision for judicial review provided for 402(a). 
question raised whether any regulation may adopted which would 
nullify provision the statute. 

The other aspect which merits discussion the procedure the 
will recalled that the event the Court upholds the 
validity the regulations renewal application for hearing, the 
license will granted the station, provided conforms the litigation. 
Query, would not the appeal its entirety moot? Where the license 
station designated for renewal, the Commission can either grant 
the renewal deny the same. When the Court reviews the Commis- 
sion’s renewal, can either affirm reverse the administrative action. 
provision made for attaching conditions licenses subject the 
further behavior the licensee. follows then that the decision the 
Court which sustains the validity the regulations, would 
meaningless. The Commission would then license the station. 
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Federal Communications Commission States Court Appeals, 
decided January 26, 1942. 


The facts underlying this litigation are follows: 

defendant the lower Court, publisher the Nash- 
ville Banner, and president the American Newspaper Publishers 
Association. 

The Commission, March 20, 1941, had issued its order No. 79, 
directing that undertake investigation ‘‘to determine what state- 
ment policy rules, any, should issued concerning applications 
for high frequency broadcast stations (FM) with which are associated 
persons also associated with the publication one more news- 

July 1941, the Commission issued supplemental 
order which particularized the subjects considered the hearing. 
Defendant was served with subpoena testify the hearing. De- 
fendant was requested adduce testimony with regard the relation- 
ship, past and present, the press radio. Defendant advice 
counsel ignored the subpoena. The Commission filed the District 
Court application require his appearance. order show cause 
issued, which appellant filed his return and answer. The District 
Court entered order requiring defendant appear before the Com- 
mission testify concerning the matters investigated under Com- 
mission Order No. 79. 

Defendant, appellant this Court, contended that the sole issue 
whether the Commission has the power adopt apply general rule 
which would differentiate newspapers class apart from all other 
persons for the purpose either preference the assignment radio 
facilities disqualification from engaging the radio 
business. 

The Commission argued that had authority under section 309(a) 
and 4(k) the Communications Act undertake this inquiry. With 
regard section 4(k) which directs the Commission make annual 
necessary, the Court per Mr. Chief Justice Groner pointed out: 


“But its order (referring Order No. 79) Section 4(k) not mentioned. 
Nor the language form the order responsive that have 
therefore, considered the question solely under the Commission’s general pow- 
ers and duties and the exclusion that section.’ 


The Court then cited the general rule, which governs the authority 
administrative agencies conduct investigation—that the investi- 
gation must ancillary lawful purpose embraced within the powers 
granted the statute. See Harriman Interstate Commerce Com- 
mission, 211 407. 

The Court then said: 


“If this case had been made appear, counsel for appellant insist, that 
the Commission’s investigation was solely for the purpose the consideration 
adoption hard and fast rule policy, the result which newspaper 
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owners may placed proscribed class and thus made ineligible apply 
for receive broadcast licenses, should obliged declare that such 
investigation would wholly outside and beyond any the powers with 
which Congress has clothed the Commission. For have previously held that 
there nothing the Act which either prevents prejudices the right 
newspaper, such apply for and receive license operate radio broad- 
cast station. Tri-State Broadcasting Co. FCC, App. 292, 2d. 
564. Further consideration confirms that view. 


“The Communications Act requires more applicant for radio license 
than proof citizenship, character, and financial and technical qualifications 
operate the public interest. Possessing these, the applicant’s eligibility un- 
challengable, assuming there unused frequency free interference with 
established station. 


“This the rule announced the Supreme Court the Sanders case. But 
the determination these qualifications administrative function which 
Congress has committed the Commission, subject only the requirement 
that granting refusing the license shall act the public convenience, 
interest, necessity requires. This, however, the Supreme Court remarked, 
not grant unlimited power, but only the right control the range 
investigation ascertaining what, within the compass the Act, proper 
satisfy the requirements. (Federal Radio Commission Nelson Bros. Co., 289 
266, 285.) 


“It does not embrace and should not extended implication embrace 
ban newspapers such, for that case would follow that the power 
exclude exists also schools and churches; and these, the interdict 
might applied wherever the Commission chose apply it. This, think, 
would total contravention that equality right and opportunity which 
Congress has meticulously written into the Act, and likewise contravention 
that vital principle that whatever fetters free press fetters ourselves. 


“In this view, need not consider whether the power exists even Congress, 
for Congress has not undertaken, and probably never will undertake, dele- 
gate such power the Commission. Hence that the present state the 
law newspaper owner who also the owner broadcast station may very 
well say whoever challenges this dual right: 


“‘Who are thou that judgest another man’s servant? his master stand- 
eth falleth.’” 


The Court then that the Commission was authorized 
this investigation. The supplementary order specified the sub- 
ject about which wishes obtain information. Administrative in- 
quiry whether association newspapers and stations will result 
utilization improved facilities and experienced personnel the 
procuring and dissemination information, and whether such associa- 
tion may tend insure greater economic stability and encourage maxi- 
mum technological development, are valid subjects inquiry. The Court 
expressed some doubt whether the Commission could inquire into 
the reasons which influence newspapers acquire broadcast stations. 

The Commission was cautioned not general fishing ex- 
pedition ‘‘in the hope that something will turn up, invade the 
privacy protected the Fourth 

Mr. Justice Edgerton concurred. 
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“Since the Commission does not appear have forbidden common control 
newspapers and broadcast stations, have found that such control con- 
trary the public interest, have initiated investigation with view 
such finding, need not determine whether should could those 
things. express opinion that question. think should wait until 
arises and the interested parties, including the Commission, are heard upon it. 
other respects, concur the opinion the court.” 


Recent Commission Decisions 


the Matter City New York, Municipal Broadcasting System (WNYC), New 
York, New York, Docket No. 5705. 


Proposed Findings Fact and Conclusions the Commission Issued February 24, 
1942. 


Station WNYC made application for modification license 
increase its hours operation from daytime (until sunset Minneapolis, 
the frequency 810 with kilowatt power, and directional 
antenna. This application was submitted before the provisions the 
North American Regional Broadcasting Agreement were placed into 
effect. this Agreement the operating assignment Station WNYC 
was changed the frequency 830 kilocycles. view the change, 
the application was considered being request for modification 
license operate Station WNYC the frequency 830 kilocycles 
with the hours operation stated above. This application 
was designated for hearing order obtain evidence with respect 
the issues whether Section 3.22 and 3.25 the Commission’s rules 
governing standard stations would preclude the granting 
the what the nature, extent, and effect the interference 
would WNYC were operated during the proposed nighttime hours 
simultaneously with Stations WCCO and WGY and and wheth- 
the directional antenna system proposed would comply all respects 
with 3.45 the Commission’s rules. 

The proposed findings fact showed that proposed night- 
time operation would restricted the 10.0 millivolt per meter field 
strength contour; that this contour included area approximately 
160 square miles which about only per cent the total area that 
station would serve protected the 2.5 millivolt per meter contour, 
the normally protected contour for Class station; that during the 
proposed nighttime hours four four and one-half million persons, 
representing about per vent the population the New York 
metropolitan district and per cent the population New 
York City, would receive service from WNYC; that other standard 
stations located within the New York area are furnishing 
broadcast services with field strength millivolts per meter contour 
better throughout substantially all the area served WNYC. 
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Findings were made that interference would result the reception 
Station WCCO throughout substantial portion the secondary 
service area that station; that the location and extent the inter- 
ference area cannot fixed with respect geographical area but 
evidence showed that, average condition, the impairment recep- 
tion WCCO would extend per cent the secondary service area 
that station within its 0.5 millivolt per meter (50 per cent the time) 
area approximately 320,000 square miles, having 
estimated population 7,300,000 persons, exclusive the population 
residing cities 2,500 more; that there would also interference 
throughout large portion the area which WCCO has secondary 
service with field strength values below 0.5 millivolts per meter. 

WCCO was found the only clear channel station allocated 
within the area comprising the States Minnesota, Wisconsin, North 
Dakota and South Dakota, and within its 0.5 millivolt per 
meter (50 per cent the time) contour over 1,000,000 square miles 
the territory the United States, this area having large rural popula- 
tion not within the primary service area any station, well 
large population residing small cities and towns not located with- 
the primary service any station. was shown that throughout 
substantial portion the area where the reception WCCO would 
subjected interference, secondary service available from number 
other stations which (like WCCO) broadcast network programs 
the Columbia System. There was pointed out, however, 
the lack evidence show the amount time during which the 
ferent stations broadeast network programs what extent, any, 
the same program duplicated stations which may heard the 
same area, but finding was made that areas where only secondary 
services are available, from three five six signals carrying the same 
program the same time may utilized listeners attempting 
obtain continuity service. 

The Commission took notice the findings the requirements for 
Class I-A station specified Section 3.25 its Rules and its 
Engineering Standards Allocation and that pursuant the provisions 
the North American Regional Broadcasting Agreement, the United 
States gave formal notification that the 830 would 
used Station WCCO, Minneapolis, Minnesota, kilowatts power, 
unlimited time, Class I-A station, and Station WNYC, New York, 
New York, with kilowatt power, limited time, Class station, ef- 
fective March 29, 1941. Findings were also made that the proposed 
operation WNYC would not cause interference with the proposed 
operation WGY the proposed operation Station WHAS, and 
that the directional antenna system proposed conformed all respects 
the requirements Section 3.45 the Commission’s rules. 

The Commission then concluded that the proposed operation 
Station WNYC, daytime and nighttime until 11:00 M., 
the frequency 830 kilocycles, with kilowatt power, simultaneously with 
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Station WCCO, authorized use the frequency 830 unlimited 
time, with kilowatts power, inconsistent with the provisions 
Section 3.25(a) the Commission’s Rules governing standard broad- 
east stations which provides that only one full time station may 
assigned the frequency 830 and that the power such 
station shall not less than kilowatts; that the operation WNYC 
simultaneously with WCCO nighttime hours would result interference 
limiting the service Station WNYC areas within its millivolt 
per meter field strength contour and interference the secondary 
service Station WCCO, extending, average condition, ap- 
proximately per cent the area within that station’s 0.5 millivolt 
per meter (50 per cent the time) contour and also extending 
large part that station’s service outside that contour; that the opera- 
tion WNYC proposed would not cause interference the operation 
Station WGY proposed the operation Station WHAS 
proposed that the antenna system proposed the applicant conformed 
all respects Section 3.45 the Commission’s Rules; that the 
granting the application under the conditions proposed would not 
tend toward equitable distribution radio service the several 
states and communities contemplated the provisions Section 
307(b) the Communications Act 1934; and that the granting 
the application would not serve public interest, convenience and necessi- 
and, therefore, should denied. 

strong dissenting opinion, Commissioner Payne pointed out 
that the program service WNYC, which the highest standard 
quality and unique, was not taken into consideration the proposed 
findings that the gain the people New York the proposed night- 
time operation WNYC would more than offset the loss WCCO’s 
secondary that licensee has vested interest the privileges 
Class I-A designation, either under Section 3.25(a) the Com- 
mission’s Rules under the provisions the North American Regional 
Agreement; that practically all the grants so-called 
Class stations involve limitations well beyond the 2.5 millivolt per 
meter contour and, indeed, many cases beyond the millivolt per 
meter contour; that out score more stations the New York 
metropolitan area only cover that area, and therefore, failure 
serve the whole area should not grounds for denial the application 
that the proposed operation would not inconsistent with Section 
307(b) the Act 1934 the interference WCCO 
would its secondary service area while the proposed grant involved 
primary service area, and inconsistency was found with this 
section the Communications Act when the operating time limited 
time station New York City was increased full time and its power 
increased from kilowatt kilowatts, and another instance 
regional station was authorized change its frequency and increase 
its power from kilowatt night, kilowatts daytime, kilowatts. 
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the Matter Western Gateway Broadcasting Corporation, Schenectady, New York, 
Docket No. 5900. 


the Matter Van Curler Broadcasting Corporation, Schenectady, New York, 
Docket No. 5916. 


Findings Fact and Conclusions adopted the Commission February 24, 1942. 


February 24, 1942, the Commission adopted its Findings 
Fact and the New York cases, the Pro- 
posed Findings Fact and Conclusions issued January 28, 1942, 
and denied the Van Curler application and granted the Western Gate- 
way application. 

The applications were mutually exclusive, both being for local 
station Schenectady, New York operate unlimited time the 
frequency 1210 (1240 under the North American 
Regional Agreement) with 250 watts power. August 
14, 1940, the Commission granted the Van Curler application and set 
the Western Gateway application for hearing. Upon consideration 
petitions for rehearing, the Commission October 1940 set aside 
its action August 14, 1940 and designated the Western Gateway and 
Van Curler applications for consolidated hearing. The hearing was 
held April and 1941. 

Findings fact showed that the officers, directors, and stockholders 
the Western Gateway Broadcasting Corporation were composite 
group having wide experience the operation radio station, 
financial enterprises, the interest programs, 
newspaper writing and social work and other public affairs. 
was shown that the officers, directors and stockholders the Van Curler 
applicant had experience the operation station 
the production commercial radio programs, but 
did include among them persons close contact with Union College, 
Schenectady, and with affairs, and having experience the 
operation business enterprises. The Western Gateway applicant was 
found have made arrangements employ station manager, having 
considerable experience building and producing radio programs, who 
would under the general supervision the Vice President who was 
previously program producer and commercial manager Station WGY, 
and now partner, with the President the Western Gateway appli- 
cant, the largest advertising agency Schenectady. The Van Curler 
applicant was operate through executive committee under the 
general management and supervision Meyer Cramer, the President, 
who had experience the operation radio station the 
radio programs, and had tentatively selected sales and 
promotion manager who had some experience the selling radio 
advertising. was also found that director and stockholder the 
Van Curler applicant made statements about the payment 
his stock interest that applicant and revealed the actual situation 
only after persistent cross-examination. 
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Findings were also made with respect the costs constructing 
both stations; their estimated operating expenses for the first year; 
assets, liabilities and net worths; the population and local business 
Schenectady and Scotia, New York; proposed staff person- 
nel; and transmitting equipment. Strong showings interest 
programs were made both applicants. The President Union Col- 
lege and the representatives other groups who testified stated that 
they would willing cooperate with the successful applicant. The 
findings showed strong presentation the Western Gateway applicant 
well planned and balanced programs dealing with radio presentations 
other than strictly public service programs, and since findings 
were made with respect any presentation programs this nature 
the Van Curler applicant, presumably little evidence concerning 
them was advanced the hearing that applicant. 

The Commission concluded that the Western Gateway 
Corporation was qualified every respect construct and operate the 
station proposed, and that would render well balanced program 
service and satisfactory technical service throughout the City 
Schenectady and the contiguous rural areas. further concluded that 
one the three directors the Van Curler Broadcasting Corporation, 
under oath, deliberately misrepresented the facts concerning the manner 
payment for his stock that company, and revealed the truth only 
after persistent cross-examination, and that while the Van Curler appli- 
cant made showing service programs, newscasts, transcribed 
features, musical clock programs, and time and other reports, had not 
adduced evidence its other program plans. connection with the 
conclusion regarding the contradictory statements the Van Curler 
director, the Commission stated 


“In the performance our duties must, among other things, determine 
whether the operation proposed stations, the continued operation exist- 
ing stations, would serve public interest, and doing are, necessity, 
required rely large extent upon statements made station licensees, 
those connected therewith. Caution must, therefore, exercised grant 
station licenses only those persons whose statements are trustworthy. Tak- 
ing cognizance the attempt the witness mislead the Commission, and his 
connection with Van Curler Broadcasting Corporation, are the opinion 
applicant not qualified become the licensee the station proposed 

it.” 


these conclusions, the Commission granted the application the 
Western Gateway Broadcasting Corporation and denied the application 
the Van Curler Corporation. 
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Book Review 
“WHO, WHAT, WHY RADIO” Robert Landry. 


The principal question propounded this book whether our radio 
system both organization and effect. 

Part entitled discusses the regulators, the broadcasters 
and the advertisers. 

There too-brief appraisal the function the Commission. 
has one redeeming feature. realistic its approach. Thus 
17, ‘‘The law (referring the administration the Act and the 
interpretation given the standard public interest) the collective 
conscience the Federal Communications Commission majority. 

The first section this book presents summary the broadcast 
industry. The chapter Advertisers interesting. Previous litera- 
ture had paid little attention this influence the broadcasting 
structure. 

The second part the book entitled ‘‘WHAT’’. Chapter 
entitled ‘‘Folkways’’. concerned primarily with ‘‘free 
and the factors elements which condition ‘‘free speech’’. includes 
the legal (FCC pronouncements) and self-imposed taboos (NAB Code) 
the spoken word. Chapter discusses the techniques broadcasting. 
This embraces types programs, with discussion Governmental 
and religious programs. Chapter entitled Attitudes’’. 

Part III ‘‘WHY’’. The author concludes that ‘‘radio itself 
does not solve but rather multiplies the problems democracy. Radio 
has power itself protect democracy. Instead democracy must 
protect radio. This means formulating elaborate etiquettes contro- 
versy and accomodations antagonistic groups and interests. means 
keeping real the privilege discussion without allowing mischief makers 
borrow sacred shields democracy fight the treacherous fight 
fanatical race class revolution and gore-thirsty 

The author the opinion that our present radio structure 
can best remain responsive democratic processes and responsibilities 
through the following three correctives: 

Control regulation exercised the Federal Communica- 
tions Commission and the Federal Trade Commission. 

The exercise restraint enlightened selfishness the in- 
dustry itself. 


Published criticism responsible, professional com- 
ment. 

The last control suggested the author merits comment. Mr. 
Landry the opinion that radio would immeasurable 
help keeping broadcasting democratic. The critic would not only 
limited comment program content; would ‘‘kibitz’’ the 
Government-industry poker game, and comment whether licensee 
has fulfilled his promises the Commission when received license. 
quote Mr. Landry: 


“The radio critic, and when the breed develops, would need fairly exceptional 
gifts perspective. Being neither too serious, the glaring fault pedagogues, 
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nor too flippant, perhaps tendency journalists, the critic would have 
have sense relationship and 


There nothing new Mr. Landry’s book that has not already 
been published, unless radio crities. Yet have our critics. They 
may not possess all the qualifications suggested the author; they 
are critics whose interests and comments are necessity canalized 
their chosen profession. Whether Superman critic may yet evolve 
earry out the functions suggested Mr. Landry within the realm 
prophecy. 

The value this book lies its realistic approach the problems 
radio. That say presents the problems radio. solution 
the many problems may have wait the test experience. 


Orders 


the request the Defense Communications Board, pending the 
adoption specific policy that Board and the War Productions 
Board with respect curtailing standard broadcast construction 
meet material requirements the military, the Federal Communica- 
tions Commission will make further grants for the construction 
new standard stations authorize changes existing stand- 
ard transmitting facilities where all substantial part 
the primary area either category already receives good primary 
coverage from one more other stations. 

general the Federal Communications Commission’s Standards 
Good Engineering Practice will used guide the determination 
good primary service. 

National defense requires that there adequate broadcast facilities 
but this does not alter the fact that every economy the use critical 
materials for securing and maintaining these facilities must practiced 
the end that there will the greatest possible saving materials. 
Today’s announcement concerns standard broadcast facilities only. 
understood that the Defense Communications Board proceeding 
with studies looking toward the conservation materials all other 
radio services and will submit recommendations the earliest practic- 
able date. 

The Defense Communications Board February 12, 1942 has 
recommended the War Production Board and the Federal Communi- 
Commission that, effective immediately, all new construction for 
standard broadcast facilities limited accordance with the following: 

critical materials shall allocated the War Production Board 
further authorizations issued the Federal Communications Commission 
for the construction any new standard broadcast station where all sub- 


stantial part the proposed primary service area already provided with 
primary service from one more standard broadcast 

“2. critical materials shall allocated the War Production Board 
further authorizations issued the Federal Communications Commission 
for construction order change the transmitting facilities any existing 
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standard broadcast station unless the change will result substantial new 
primary service area substantial part which already provided with 
primary service from one more standard broadcast stations.! 


“3. critical materials shall allocated the War Production Board 
for the construction, under outstanding authorizations the Federal Com- 
munications Commission: 


(a) any new standard broadcast station where all 
part the proposed primary service area already provided with primary 
service from one more standard broadcast stations; 

(b) order change the transmitting facilities any existing stand- 
ard broadcast station unless the change will result new 
primary service area substantial part which already provided with 
primary service from one more standard broadcast 


understood that this matter has already received consideration 
the Federal Communications Commission, evinced that Com- 
mission’s public statement January 30, and representatives the 
War Productions Board conferences with the Priorities Liaison Com- 
mittee the Defense Communications Board. 

Donald Nelson, chairman the War Production Board, an- 
nounced February 24, 1942 plan for drastic limitations all new 
construction standard broadcast facilities the United States. The 
program also limits any changes broadeast facilities. 

Knowlson, Director Industry Operations, said that future 
priorities assistance enable builders obtain critical materials would 
accord with the plan. 

The plan was worked out the basis recommendations made 
the Defense Communications Board. The Board’s recommendations, 
which were approved, were: 


critical materials shall allocated the War Production Board 
further authorizations issued the Federal Communications Commission 
for the construction any new standard broadcast station where all 
substantial part the proposed primary service area already provided with 
primary service from one more standard broadcast stations. 


critical materials shall allocated the War Production Board 
further authorizations issued the Federal Communications Commission 
for construction order change the transmitting facilities any existing 
standard broadcast station, unless the change will result substantial new 
primary service area substantial part which already provided with 
primary service from one more standard broadcast stations. 


critical materials shall allocated the War Production Board 
for the construction, under outstanding authorizations the Federal Com- 
munications Commission: 


(a) any new standard broadcast station where all substantial 
part the proposed primary service area already provided with primary 
service from one more standard broadcast stations; 

(b) order change the transmitting facilities any existing stand- 
ard broadcast station unless the change will result substantial new 
primary service area substantial part which already provided with 
primary service from one more standard broadcast stations. 


general, The Federal Communications Commission’s Standards Good 
Engineering Practice will used guide the determination primary service. 
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Memorandum Opinion Commission, Feb. 24, 1942 


the Matter Policy and Procedure for Handling Standard Broadcast Applications. 


the Commission February 24, 1942 


Because the present war emergency, the Commission called 
upon formulate policy and procedures for the future handling 
standard broadeast station applications. The effective conduct the 
war is, course, paramount consideration for all us. The require- 
ments the armed services have created shortage the critical 
materials and skilled personnel required for the construction, operation, 
and maintenance radio stations. This must inevitably affect 
plans for the increase improvement facilities. 

However, not clear this time that the expansion broadcast- 
ing should entirely eliminated for the duration the war. For the 
best war effort, important that there adequate broadeast facilities 
throughout the nation. The three governmental agencies concerned with 
this problem—the Defense Communications Board, the War Production 
Board, and the Federal Communications Commission—are agreement 
that, far possible, every part the country should receive good 
radio service. have not yet reached that goal. 

follows that the materials and limited personnel available 
the services should carefully conserved meet this 
basic need. The interest clearly requires such conservation and 
the Commission must apply the test interest exercising its 
licensing The problem materials course primarily 
the concern the War Production Board. January 30, 1942, the 
Commission announced press release that the request the 
Defense Communications Board, pending the adoption policy 
that Board and the War Production Board, the Commission would 
make further grants for the construction stations authorize 
existing standard transmitting facilities where all 
substantial part the proposed new primary service area already 
receives primary service from one more other stations. The Defense 
Communications Board, February 12, made its further 
ommendations the Commission and the War Production Board. 
Cooperating with both those Boards, the Commission has now worked 
out policy and procedures for the handling new and pending 
standard applications. 

Under the policy adopted the Commission will grant standard 
station application unless showing made that: 


Construction (if any) pursuant the grant will not involve 
materials type determined the War Production Board critical; 
or 

(2) Where the application for new standard broadcast station, the station 
will provide primary coverage area substantial part which already 
receives primary service! from one more standard broadcast stations; 


(3) Where the application for change the facilities existing 
standard broadcast station, the change will result substantial new primary 
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service area substantial part which already provided with primary 
service! from one more standard broadcast stations. 

The Federal Communications Commission Standards Good Engi- 
neering Practice will used guide the determination primary 
service. For the time being, requests involving essential requirements 
for repair maintenance will treated heretofore. 

Applications not heretofore acted upon which not fall within 
one the three described will designated for hearing upon 
appropriate issues. cases heretofore designated for hearing, where 
notice issues has already been announced, specific issues appropriate 
the new policy will added. Cases which have already been heard 
will, when necessary apply the new policy, redesignated for hearing 
upon issues under this policy. Cases which proposed findings have 
already been issued will determined heretofore. 

Applicants who consider that their applications satisfy the new 
requirements may wish support their applications filing proper 
petition supported affidavit setting forth detailed data this point. 

where application has heretofore been granted subject 
approval further application filed the applicant, such 
further application will not granted unless the proposal meets the 
requirements set forth above, the applicant has, pursuant the grant, 
actually commenced construction made substantial expenditures for 
materials equipment prior the date hereof. 

The Communications Act contemplates that construction permits 
should not issued allowed remain outstanding where there 
reasonable prospect completion the proposed construction within 
reasonable period time. Hence, requests for extensions comple- 
tion dates under standard authorizations will not granted 
the Commission unless the applicant proper petition show 
that the proposed construction meets the requirements set forth above, 
that the applicant has actually commenced construction prior the 
date hereof and has available all the critical materials and equipment 
necessary the completion thereof. However, requests for extension 
completion dates under authorizations issued cases where proposed 
findings are now outstanding will granted the requirements set 
forth above are met, the applicant has available all critical materials 
and equipment necessary for completion. 

The foregoing requirements may waived where changes facili- 
ties are required made agency the Federal Government. 

Special policies are now being developed with respect experi- 
mental operation, frequency modulation and television stations, facsimile, 
and auxiliary broadcast services, taking into account the technical ex- 
perimental benefits gained especially insofar they may assist the 
war effort. Applications involving international broadcast stations will 
considered and acted accordance with policies worked out co- 
operation with other Governmental agencies concerned with this field. 

(Sgnd.) 
Dated: February 23, 1942. Secretary. 


1As here used, “primary service” includes service rendered pursuant 
outstanding broadcast construction authorization. 
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